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challengeable. But first, in order to obtain the independent researcher
information, a subpoena must be issued to compel the independent researcher
to turn over the information because the independent researcher is not a party,
nor a retained expert to a patty.

Part | of this paper explains why the general rules regarding experts do not
address this situation and then discusses a court decision in which the court
was faced with a researcher in this situation. Part Il discusses the 1991
amendments to the Federal Rules of Civil Procedure, a line of three cases that
show the need for the rule and how, after twdiviy years, the amendments
have not changed how the courts address this problem. Part Il discusses the
different arguments, both successful and unsuccessful, researchers have made
to try toresist discovery, both inside and ddésthe Federal Rules of Civil
Procedure. Finally, Part IV discusses the researcher schglavilege and
what other changes can be made to better help and protect researchers.

I. WHY THE EXPERTDISCOVERY RULES FAIL

The goal in the hypothetical describebove is for the corporatian’
attorney to gain discovery from the independent researcher in order to
determine if there is a basis to question the opinions of the expert witness.
Federal Rule of Civil Procedure 26 provides the general rule regarding
discovery' and the specific rules regarding discovery from expert witnésses.
The expert witness, who was specifically retained by the plaintiff for trial, will
have to disclose all the facts and data he considered when forming his expert
opinion? This disclosure will include the independent reseatsheport,
since it helped form the expestopinion. However, since the expert withess
never considered, viewed, or analyzed the underlying data supporting the
independent researcherreport, the expert witngscannot disclose that
information. The Federal Rules of Civil Procedure only require the disclosure
of all information considered by the expérEurther, the expert witness is
physically incapable of turning over this information because the information
has never been in the possession of the expert. Remember, while the expert has
never seen this underlying information, the information is still critical to the
experts opinion because it was used by the independent researcher in
developing the report upawhich the expert relied.

FED. R.CIV. P.45.
FED. R.CIV. P. 26(a)(1).
FED. R.CIV. P. 26(a)(2).
FED. R..
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Additionally, the corporatiors attorney cannot obtain discovery from the
independent researcher using Rule 26. Under Rule 26, discovery is only
available from experts who may testify at trial as witne&sBaile 26
disclosure fron experts does not extend to an expert who has not consented to
participate in the lawsuit because the rule only applies to facts and opinions
held by experts acquired or developed in anticipation of litigatidine
independent researcher is not an expémess retained by the plaintiff or
otherwise expected to testify. In fact, the independent researcher is not a
witness because the researth@nly connection to the case is the researsher
report being used at trial by the expert witness. Thus, ridependent
researcher is a third party to the litigation, and a subpoena is required to
compel the production of the underlying data in the possession of the
independent researchtr.

However, what happens when the independent researcher refuses to
provide the information and challenges the subpoena? What happens if the
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Dr. Herbst argued how disclosing the information would destroy his ability
to continue the registry. Dr. Herbst provided several affidavits from doctors
who had provided the registry with information on the condition of
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(i) disclosing an unretained expertopinion or information that
does not describe specific occurrences in dispute and results from
the exrt s study that was not requested by a p?frty.

A. The Need for the Rule: Same Case, Three Times

Among the growing trend of using subpoenas to compel the researcher into
providing the underlying data was Richard Snyder, who challenged a subpoena
issued upon him by American Motor Corporation on three separate
occasions® American Motor Corporation subpoenaed Sniglamderlying
data used to support his aothored study for the Insurance Institute for
Highway Safety”® Snydets article, titted ©On-Road Crah Experience of
Utility Vehicles;” analyzed accident reports and engineering studies of utility
vehicles®® While most of the studg conclusions were on general
characteristics of utility vehicle accidents, a few conclusions singled out
certain vehicles, such as the Jeep, as being more hazardous thar* others.
American Motor Corporation needed the underlying data in order to contest the
opposing expertsopinions about the safety of the Jeep vehicle, derived from
the conclusions presented in Snydestudy>”

In Buchanan v. American Motors Corp.
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unreasonable amount of time disclosing all of the raw data, including
thousands of documents, accumulated over the course of a long and detailed
research study Further, the court supported its reasoning with the
observationthat Snyder is not being called as an expert wignegth
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would be burdensome, but did not quash the subp68e|natead, the court
determined the solution was not to prevent disclosure because it is too
burdensome but to lessen the burden in order to permit the information to
become availabl€® The court explained every person is burdened by having to
disclose knowedge he or she acquired for the purposes of litigation, even
though it is acquired by accidefftBut this burden can be lessened, favoring
disclosure, if measures are taken, such as payment of a reasondblEnies.
Snyder must still disclose his infoation, but the court would consider each
parties recommendation on how to lessen the burden.

In In re Snyder Snyder was once again faced with a subpoena from
American Motors Corporatioff. In Snyder the District Court for the District
of Arizona agreed with the Sixth Circuit, and quashed the subfeecause
it was unduly burdensoml@.
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1. The Court Recognizes the Problems Resedrsli@ce

The Snyder court also identified two main problems faced by researchers
in this situation. First, the court explained tloaie of(t)5.c
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considering Snyder as a typical expert witness, one who would leecktay

one party to offer himpinion at trial. Instead, the court needed to consider
Snyder as a witness, with key additional information for the expert witnesses to
use at trial, who is also an expert in the same field as those expert witnesses.
This difference leads to a complete quashing of the subpoena instead of the
solutions reached later.

In Wright, the court starts off with a clear understanding of who Snyder is
and his relationship to the litigatidfit With this understanding, the court treats
Snyder as a third party witness with information relevant to the litigation at
issuel® unlike Buchanans treatment of Snyder as an unwilling expé&tt.
While both courts use the unduly burdensome standard to rémch t
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One reason th&nydercourt found the request for the underlying data
burdensome was because the request was made seven years after the
publication of the study*® During that time, Snyder had retired from the
university where he performed his research, moved to Arizona and no longer
possessedany of the information requested by American Motors
Corporation**! However, the request in Wrightas made two years after the
publication of the study, while Snyder still worked for the universityChis
means Snyder still had access to his research ainifiersity and could still
access the requested information. In addition, the Sroygdet could not have
reduced the burden on Snyder because it is impossible to reduce’Snyder
burden of production when he does not have the docurténts.

B. The Current Site of the Law

One of the overriding purposes of the 1991 amendments to Rule 45 was
“to clarify and enlarge the protections afforded [to] persons who are required
to assist the court by giving informatiof:* Specifically, the purpose behind
the Rule 45(dg)(B)(i) amendments was to authorize the court to quash,
modify, or condition a subpoena to protect a person from harmful disclosures
of confidential informatiort!® Further, the purpose behind the Rule
45(d)(3)(B)(ii) amendments was to providappropriateprotection for the
intellectual property of the noparty witness.**® The committee recognized
the growing problem of the use of subpoenas to compel the giving of evidence
and information by unretained experts and created this rule to allow unretained
expets to withhold their services and give assurance of reasonable
compensatiof’’ The amendment also allowed for the subpoena to be
modified in order to accommodate different competing inteféSts.

Seemingly, the second part of this amendment would apply to the
hypothetical situation referenced at the beginning of this article. The plaintiff
sought to disclose the unretained exXserformation that did not describe the
specific injury resulting in litigation but resulted from the experwn,
independently conducted study. Further, when such underlying information is
confidential or obtained because of the promise of confidentiality, the first part

110. See Inre Snydel15 F.R.D. at 21112,
111. Id.

112. Wright, 547 F. Supp. at 8#Z3.

113. Inre Snyder115 F.R.D. at 212.

114. F
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of the amendment should also apply. Thus, this amendment should make it
easier for a researcher to defeat a sebpan this situation.

In practice, these additions to the Federal Rules of Civil Procedure have
done little to help unretained, third party experts or researchers from disclosing
underlying information supporting their published conclusions.

First, the arandment has done nothing to change the standard used to
determine whether or not discovery should be compelled. Before the
amendment, the courts used a balancing test to determine whether or not to
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[W]hen a subpoena seeks divulgement of confidential information compiled by
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a retained expert for a party and be paid. Further, the independent researcher
does not want to bear the cost of challenging a subpoena. Unlike the plaintiffs
in litigation who chosea enter into a lawsuit and bear litigations expenses

the defendants who may have been expecting litigation or at least have some
control over its expense, an independent researcher has no such options. By
being compelled by a subpoena, the researchdéorced to hand over the
information, incurring the financial and potentially harmful research cost
associated, or incur the cost of challenging the subpoena which may still result
in the information being turned over. In addition, if the researchemaiothis

or her information using confidentiality agreements, the researcher may be
forced to spend money to challenge the subpoena or face liability for breaking
those agreements.

Second, what little impact the amendment had was procedural in allowing
the third party expert to combat the subpoena. Before the amendment, courts
were not uniform on what procedural law(s) governed the ability for
unretained, third party experts to challenge the subpoena. Courts allowed the
third party experts to challenge thebpoena by treating the challenge as a
regular motion to quash a subpoéfichy combining the Rule 26 and Rule 45
of the Federal Rules of Civil Proceddféor by solely following Rule 26 of
the Federal Rules of Civil Procedure regarding protective ottfeSuch
difference may be explained by one court that said the available Federal Rules
of Civil Procedure simply do not address gaining discovery from this kind of
expert’?’ Thus, the courts were left to fend for themselves and determine what
procedural law gglied.

After the amendment, most courts agreed the amendment now governed
subpoenas seeking discovery from this type of eXpeHowever, the First

124.



SAINT LOuIS UNIVERSITY SCHOOL OFLAW

2017 THE CHALLENGE OF ACHIEVING DISCOVERY FROM THIRBRTY 589

Circuit in Cusumanocontinued to treat this issue under Rule 26 regarding
discovery explaining discovery rg apply to subpoenas issued under Federal
Rule of Civil Procedure 45 In reality such distinctions of what procedural
law(s) apply do not substantively matter. As explained above, the courts, both
before and after the amendment, still apply a balan@&sgtd determine the
merits of the challenge. But one such difference the amendment makes is the
clarity it provides. First, experts now know exactly what to do in order to
challenge the subpoena in court, instead of guessing on what procedural law
applies Second, the rule provides a list of information subject to protection
instead of relying on the more general undue burden reasoning generally
required by both Rule 26 protective orders and Rule 45 protection from
subpoenas.

Finally, this amendment onlypplies when the expert is a third party to the
litigation. When the unretained researcher used a source for their research that
is now a party to the litigation, the researcher is no longer a third Paftie
researcher now has first
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are protected as researchers, protected by court rule, protected by the First
Amendment, and protected by the exjseprivilege.

1.
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3. First Amendment
Once again in



SAINT LOuIS UNIVERSITY SCHOOL OFLAW

592 SAINT LOUIS UNIVERSITY LAW JOURNAL [Vol. 61:573

the court quickly dismissed such a claim of privilege by concludingnibat
expert is being asked to testify or to prepare a report for litighti@incethe
expert is not being compelled to give their opirs for litigation, the expert
privilege does not apph*

B.
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the information those opinions stem from. Currently, the Second and Seventh
Circuits have expressly applied this privilege to successfully and
unsuccesfully protect independent researchers and their underlying research
data’®* A key distinction used by courts when determining the success of this
privilege is whether the research has been published yet or in the process of
being prepared to be publish&d.

In Dow Chemical Co. v. Allen, the court touched upon such a privilege
while discussing academic freedom, the ability for research to be carried on
without interference from the government or commutfity.
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unpublished study, still in the peer review proc€3sThe court applied a

balancing tets”® and considered the fact thhe article had not been published
and was still subject to peer reviél.The court explained peer review is a
critical step in finalizing a research study, fbrs only after this process that
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requests of journalists, the undermining of gathering and dissemination of
information, also applied to academic researcHérs.
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3. Attorney Client Privilege

Studies and published research papers do not just come from academic
researchers associated with universities but from any person who hasdacquire
information on a topic. Such information can be easily gathered over the
course of one career as a lawyer.

In Cable v. Wienman, an attorney published an article in the IPO Journal
which stated the underwriting fees for services related to Initial Public
Offerings (IPO) was fixed at 796° The litigation involved an antitrust action
against banks for conspiring to fix underwriting fees for IPOs at’?%he
attorney had formed his opinion about underwriting fees based on his twenty
five years of experience dealing with IP&5.The attorney argued the
information sought was protected by attorney client privif@g&he court
agreed but identified certain situations where such a privilege would not
apply?® Thus, since only the testimony of the attorney was sought to
determine the factual underpinnings of the attdmepnclusion$® such a
privilege could be easily invoked during the attofseyeposition if the
privilege applied?®

4. Confidentiality
Researchers always raise the issue of confidentiality as 9-6.1(Mm ( )Tj 0)-6.1(m)16.7(on)-11. Tw
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Reynolds Tobacco C8® The court explained how the requesting party was
unable to show the necessary level of need, required by Rule 45(c)(3)(B), to
overcome confidentiality because the opposing parexperts had not yet
been shown to rely on the stuly. Thus, instead of a protective order to
maintain confidentiality, the eot determined quashing the subpoena was
appropriate, but the court left the issue open to review if the study would be
relied upon by experts®

Using confidentiality to quash a subpoena and dismiss the discovery
request is more likely to be successful wheombining it with other
arguments. In Cusumano v. Microsoft Corp., the researchers used
confidentiality to help support their side of a balancing test after claiming a
type of journalistic privilegé?* The court explained the need for the
researchers to amtain their promise of confidentiality to research participants,
who otherwise would not have agreed to disclose any inform&fidie court
used the need for confidentiality, along with other factorsluding First
Amendment values and the nparty datus, to show thathe researchers
prevailed on the balancing test and quashed the subf@ena.

IV. RE-EXAMINING THE SITUATION
With the deck stacked against the researcher and the inevitable order
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3.
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acknowledged once before the problem of subpoenas being used to compel the
disclosure of evidence and information by -retained experts and
researcher8’’ It is time they do so once again, but instead of only making
alterations that result in superficial changes, the rules need to acknowledge the
burden these lawsuits are placing on innocent third party researchers and give
the researchers more 0.1(m)(he)0.8( 13
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CONCLUSION

Independent researchers who publish conclusions resultong ftheir
academic studies inherently recognize their conclusions will be viewed and
relied upon by others. But one consequence they may not realize is when their
report is used by an expert in litigation, this subjects the researcher to be open
to discovey requests for the information supporting the régocbnclusions.

Once the discovery request is made, the researcher has very little control. They
are subjected to a balancing test, weighing the requesting parties need against
whatever reasons the resd#@r can argue against discovery. The fact the
researcher is a nguarty to the case is only one factor benefiting the researcher
but does not automatically dismiss the req@®sbther factors the researcher
may claim are confidentiality, privilege, and undue burden, but the court will
weigh these interests and attempt to create a protective order to still allow
some measure of discovefy. In order for the researcher to quash the
discovery order, they must show overwhelming and convincing evidence that
ther interests outweigh those of the requesting panhis is not easy to do

and as a result, researchers are often ordered to turn over their information to a
certain extent. What limited protection is provided by the research scholar
privilege, attorng client privilege, journalist privilege, and confidentiality are

too circumstantial to properly protect researchers. While subjecting researchers
to this discovery and litigation cannot be eliminated, the burden can be reduced
by acknowledging the demarah the researcher, compensating them in the
form of attorneys fees and cost of research, and protecting the promises the
researchers made to receive their information. Such changes must come from
the Federal Rules of Civil Procedure but until they do, independent scientific
researchers are at the mercy of litigation they have nothing to do with, only
increasing the inherent tension between science and litigation.
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