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INTRODUCTION 

The European Union (“EU”) proclaimed the year 2015 as the year for 
development.1 The EU is working hard to enhance development within Europe 
and within developing countries.2 Development is currently one of the focus 
areas at the European and at the international level.3 In the EU Joint Declaration 
on Consensus on Development, the EU Parliament lists a series of areas of law 
that affect development.4 Immigration law is an important topic to tackle within 
development,5 together with the provision of sustainable solutions for refugees.6 
The EU strives to make “migration a positive factor for development.”7 The EU 
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 1. Council Decision 472/2014, art. 1, 2014 O.J. (L 136) 1, 4 (EU) (designating 2015 as the 
“European Year for Development”  (internal quotation marks omitted)). 
 2. Development and Cooperation, EUR. UNION, https://europa.eu/european-union/topics/de 
velopment-cooperation_en [https://perma.cc/G7HX-QJRP]. 
 3. See Development Centre, ORG. FOR ECON. CO-OPERATION & DEV. [OECD], http://www.o 
ecd.org/dev/ [https://perma.cc/LNC6-XGME]. 
 4.  See generally Joint Statement by the Council and the Representatives of the Governments 
of the Member States Meeting Within the Council, the European Parliament and the Commission 
on European Union Development Policy: ‘The European Consensus,’  2006 O.J. (C 46) 1 (EU) 
[hereinafter European Consensus on Development]. 
 5. Id. at 7 (“Development is also the most effective long-term response to forced and illegal 
migration and trafficking of human beings.” ). For a more recent statement, see Joint Statement by 
the Council and the Representatives of the Governments of the Member States Meeting Within the 
Council, the European Parliament and the Commission: The New European Consensus on 
Development: ‘Our World, Our Dignity, Our Future,’  2017 O.J. (C 210) 1, 4 (EU) [hereinafter 
European Consensus on Development] (acknowledging that “mobility and migration”  is an element 
that needs to be addressed in order to achieve sustainable development). 
 6. European Consensus on Development, supra note 4, at 4. 
 7. Id. at 7. 
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Commission supported this view in their recent document “A Global 
Partnership for Poverty Eradication and Sustainable Development.”8 

The need to integrate migration policies into development policies has also 
been suggested by the EU Commission in another document discussing the 
development-migration nexus and maintaining that refugees and other migrants 
can result in positive assets for the national economies.9 

The interconnections between migrants, refugees,10 and development is an 
area of intervention and research which is very well explored in doctrine: the 
same cannot be said unfortunately of the links these factors have to tax law and 
public finance,11 even though systematic investigations of this interplay is 
attracting considerable European and international attention in the specific field 
of tax law. 

This Paper aims to provide an initial survey of the problems that connect 
taxation and public finance to current migration and refugee policies. It then 
discusses the existing EU obligations in the light of both European and 
international regulations and constraints in the area and concludes by illustrating 
the role taxation could play in supporting solutions to the refugee and migrant 
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Additionally, Articles 18 and 19 of the EU Charter of Fundamental Rights 
assure the rights of asylum and also protect people subjected to removal, 
expulsion or extradition in the event that a serious risk exists that these people 
would face a death penalty, torture, or any other inhuman or degrading treatment 
or punishment.23 The EU Member states are also signing parties in the Refugee 
Convention, thus accepting to provide international protection to people 
escaping from persecution or serious harm.24 The Convention also grants 
refugees, among other rights, the rights to work, education, housing, and access 
to the judicial system.25 

EU Member States can violate human rights under the protection of the EU 
Charter in times of humanitarian crisis if those rights are in fact ineffective.26 
Breach may occur if the discussed area of law falls under the scope of application 
of the EU Charter, and if a Member State’s inaction violates the rights of asylum 
seekers.27 Infringements of the EU Charter’s provisions may occur when EU 
Member States implement or fail to implement EU law.28 It is worth stressing 
that after the entry into force of the Lisbon Treaty, the EU Charter has become 
a binding instrument.29 

II.   THE FINANCIAL  B
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law and its role in fostering development.44 In this light, taxation seems to be 
able to play a substantial role and help increase the visibility of the EU efforts 
in this area and increase awareness within EU Member States, following in the 
footsteps of other fundamental rights which are individually named and funded 
through taxation, such as healthcare or education. 

In the EU framework, taxes are public revenue and contributions for general 
community, social, and economic policies.45 Non-fiscal or extra-fiscal interests 
come in when we approach taxes from the point of view of their goals and in 
terms of economic or social policing.46 Taxes work toward cooperation and 
solidarity: they are not the only tools that the public operators have at their 
disposal, of course, but they are rather effective when pursuing redistributive, 
allocative, and social policies that foster growth and development. From this 
perspective, taxes are perceived and evaluated more in ethical terms as 
promoting social welfare and as distributive justice.47 This is a view shared by 
the Lima Declaration on Tax Justice and Human Rights:48 this nonbinding 
document maintains that tax revenue is the most crucial tool to provide resources 
to support, protect, and uphold human rights in “sufficient, equitable, and 
accountable ways.” 49  

International obligations for contracting states also exist in respect to 
collecting financial resources to make the upholding of human rights more 
effective. This is what the International Covenant on Economic, Social and 
Cultural Rights (“ICESCR”)50 prescribes in Article 2(1), concerning the duty for 
contracting states to collect revenue in order to secure and make effective human 
rights as contained in the international instrument.51 The link among tax and 
 

 44. Communication from the Commission to the European Parliament, the Council, the 
European Economic and Social Committee and the Committee of the Region: Proposal for a New 
European Consensus on Development, Our World, Our Dignity, Our Future, at 25, COM (2016) 
740 final (Nov. 22, 2016) (stressing that particular attention should be given to combating tax 
avoidance). 
 45. CÉCILE REMEUR, TAX POLICY IN THE EU: ISSUES AND CHALLENGES 1 (Eur. 
Parliamentary Research Serv., In-Depth Analysis No. PE 549.001, Feb. 2015). 
 46. See José Marcos Domingues, 
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against discrimination based on nationality62 or citizenship63 are very real, or 
that reciprocity is rejected on the basis of political reasons.64 

Doctrine maintains that the fiscal equality deriving from this provision is a 
formal guarantee that does not exclude the possibility for refugees to pay higher 
taxes than the citizens of the host country.65 For example, their source of income 
could be subject to a different and more penalizing tax treatment than the 
average source of income for citizens.66 

The obligations descending from the Refugee Convention are binding for 
contracting states such as the EU Member States,67 and are placed, according to 
Article 35, under the supervision of the United Nations.68 National authorities 
are required to cooperate and facilitate U.N. supervision in respect to the 
application of the Refugee Convention.69 Then, the introduction of a tax bearing 
on refugees would also be in conflict with EU law. The ECJ, in the Dimensione 
Direct Sales case, explicitly states that EU law must be interpreted consistently 
with international law, especially where a connection exists between the two.70 

The doctrine of consistent or uniform interpretation71 is also in line with the 
TEU, whose Article 3(5) states that the EU promotes the strict observance of 

 

 62. See OECD, Model Convention with Respect to Taxes on Income and on Capital art. 24(1), 
Jan. 28, 2003, http://www.oecd.org/tax/treaties/1914467.pdf [https://perma.cc/5426-NVYN] 
(forbidding discrimination by one Contracting State against nationals of another contracting state). 
 63. Id.
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V.  DISCORD BETWEEN THE EU AND THE EU MEMBER STATES 

The ongoing inflow of refugees in Europe is of course a primary political 
concern of the Union, but widespread consensus on how to manage the related 
financial burden created by the phenomenon is still to come.96 Different 
proposals considering public finance measures or taxation have been pushed 
forward recently by both the EU and by individual Member States which support 
the idea that the current national and European budget need to be reinforced 
through the introduction of new taxes.97 In January 2016, the European 
Commissioner for Economic and Financial Affairs, Taxation and Customs 
stated that while there is agreement that the refugee crisis requires an increase 
in financial resources, the same cannot be said of how such additional resources 
should be collected.98 

Solutions which have been proposed include an increase of the budget 
currently allocated to refugees and migrants’ aid and management from 1% to 
10% of the EU’s budget;99 the introduction of a Schengen Fund based on 
national contributions pro rata GDP,100 especially targeting short-term costs and 
one-



SAINT LOUIS UNIVERSITY SCHOOL OF LAW 

2017] MIGRANTS AND REFUGEES 15 

At the Economic and Social Affairs Council meeting on January 15, 2016, 
German Finance Minister, Wolfgang Schäuble, proposed to introduce a 
European petrol tax to secure expenditures to respond to the crisis and protect 
the external borders of the EU,104 with the possibility to supplement it with an 
additional carbon tax on fossil fuels.105 Such a measure would also address 
environment- and development-related goals,106 reflecting the inextricable 
interplay between environmental issues and refugee management within the 
larger scope of sustainable development. Schäuble’s proposal has legal standing 
on the basis of the TFEU, since Article 191 and Article 192 give the Union 
competence on the EU’s environmental objectives.107 Finland’s reaction 
exemplifies how fractured the EU political landscape is, with Finnish Finance 
Minister, Alexander Stubb, reacting positively, even if recognizing the proposal 
would be hard to implement, and Finnish Foreign Minister, Timo Soini, reacting 
negatively on the grounds that a new tax remains the sovereign competence of 
individual national states and not of the EU, with internal transfers of EU funds 
from other areas of the budget as the preferred way to intervene.108 

CONCLUSION 

The Lima Declaration on Tax Justice and Human Rights maintains that tax 
revenue is the most crucial tool to provide resources to support, protect, and 
uphold human rights in “sufficient, equitable and accountable ways.” 109 EU law 
establishes ties between European and national tax policies110 that, in light of 
the principle of EU financial solidarity, result in inextricable links between 
human rights policies and fiscal policies. The European Union acknowledges 
solidarity as one of its primary drivers. This includes the sharing of all financial 
burden related to asylum. All the same, EU and national-level answers in respect 

 

 104. Zalan, supra note 97. 
 105. ALBERTO MAJOCCHI, GROWTH, JOBS AND MIGRATIONS: THE REAL CHALL ENGES 8 

(Centre for Studies on Federalism, Policy Paper No. 18, June 2016). 
 106. Jan Corfee-Morlot & Stephanie Ockenden, Finding Synergies for Environment and 
Development Finance, in OECD, DEVELOPMENT CO-OPERATION REPORT 2014: MOBILISING 

RESOURCES FOR SUSTAINABLE DEVELOPMENT 207, 207 (2014). 
 107. Guntram B. Wolff, Opinion, European Financing for the European Refugee Crisis, 
BRUEGEL (May 11, 2016), http://bruegel.org/2016/05/european-financing-for-the-european-refu 
gee-crisis/ [https://perma.cc/L9CC-2NW7]. 
 108. Stubb Says EU Petrol Tax to Fund Migrant Crisis Worth Considering, Soini Says No Way, 
-, 

http://bruegel.org/2016/05/european-financing-for-the-european-refu
https://yle.fi/uutiset/osasto/news/stubb_says_eu_pe
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A major point in the querelle118 is the fact that the EU does not have general 
taxation powers. This is not expected to change in the near future.119 
Nevertheless, changes to the way taxation and public financial measures are 
handled at the community level are needed if the EU wants to successfully tackle 
phenomena such as the ongoing crisis, where issues of migration, refuge, human 
rights, and development are tightly intertwined.  

This Paper maintains that the legal basis for solidarity measures relying on 
taxation would be the principle of financial solidarity as laid out in Article 80 of 
the TFEU. While it can be argued that the language of the new provision in 
Article 80 is unclear,120 

https://www.vocabulary/



