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If the constitutional law casebooks are a reliable guide, most teach the
Fourteenth Amendment, like other parts of the Constitution, by presenting
separately the various doctrinal topics it has ralsEuk principal clauses of the
Amendment, or really those in the second sentence of Sectiethd Equal
Protection, Due Process, and Privileges or Immunities Clateesgenerally
extracted from its text and classes are structured arountedadeng cases
decided under each and the resulting doctrine. Cases under the Equal Protection
or Due Process Clause may be further separated. Based on the class of claimants,
for instance, the cases involving racial and gender equality and affirmative
acion may be presented as distinct topics. Further subdivision may group the
cases involving education, employment, and voting, for instance. Sometimes
equal protection and due process both appear, either because claimants raised,
or opinions addressed, eamtnstitutional hook or because an equal protection
claim against the federal government was necessarily brought under the Fifth
Amendment’s Due Process Clause. Incorporation receives some, although much
briefer, treatment, casebook page allocation suggest

Some such conceptual approach is common and sensible. It is important for
students to learn something about the history, doctrine, and analytical
approaches regarding the various distinct clauses of the Fourteenth Amendment,
to read the important casesid understand the arguments the Court found
convincing and those it rejected. And it is impossible to begin to understand the
Fourteenth Amendment without studying its principal clauses.
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1. See, e.g.JESSE CHOPER ET AL., CONSTITUTIONAL LAW: CASES COMMENTS, AND
QUESTIONS (12th ed. 20B); NORMAN REDLICH, JOHN ATTANASIO & JOEL K. GOLDSTEIN,
CONSTITUTIONAL LAW (5thed. 2008);GEOFFREYR. STONE ET AL, CONSTITUTIONAL LAW (7th
ed.2013); KATHLEEN M. SULLIVAN & NOAH FELDMAN, CONSTITUTIONAL LAW (18thed. 2013).

2. U.S.ConsT.amend. X1V, 81 (No state shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States; nor shall any State deprive any person
of life, liberty, orproperty, without due process of law; nor deny to any person within its jurisdiction
the equal protection of the laws.”).

3. See, e.gCHOPER ET AL, supranote 1, at 396414;REDLICH ET AL., supranote 1, at 380
85; STONE ET AL, supranote 1, at 72935; SULLIVAN & FELDMAN,
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Yet the danger always exists, in studying constitutional law ghargyelse,
that paying the necessary attention to the particulars may interfere with grasping
the general, that a focus on specific clauses may hide wider truths, that
examining the trees of constitutional law might obscure the forest. That's
certainly, and perhaps especially, true of the Fourteenth Amendment. The focus
on the Equal Protection and Due Process Clauses separately certainly and
appropriately signals their importance as discrete constitutional provisions, yet
unless the lens is pulled back a bit to allow a panoramic view it may not capture
the extraordinary way that the Fourteenth Amendment has transformed the
Constitution.

That would be a huge loss. The Fourteenth Amendment has made the
Constitution much more righfecused and rightprotective, restructured the
relationship between national and state governrhant changed the role and
work of branches of the national government, among other things. And it gave
equality and fairness a more exalted and prominent place in American
constitutional ideals, thereby recognizing and celebrating American pluralism as
among the Constitution’s strengths and intrinsic and enduring commitments.
The transformation occurred largely through the process of incorporation of
rights as against the states anatigh the development of the Equal Protection
and Due Process Clauses over time, and these three Fourteenth Amendment
streams together have made the theory and practice of American constitutional
government quite different from what previously existed.

It is certainly not novel to recognize the transformative quality of the
Fourteenth Amendment. Writing nearly three decades ago, the distinguished
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Yet recognition may not lead to classroom communication, especially since
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to regulate except to the extent that state laws conflicted with federal legislation
or state constitutions.

And, of course, most significantly, the Constitution accepted African-
American slavery, an institioh and practice which treated African Americans
as property while denying their equal humanity. The Court gave voice to that
view in the infamous Dred Scott decisibn.

So things remained until the Civil War. That traumatic event was, of course,
a monumergl turning point in American history, and not surprisingly the
constitutional structure that emerged after it was quite different from the prior
regime. The aftermath produced new constitutional texts that reflected, allowed,
and inspired changed arrangeme
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dire consequence. It threatened to give the South a windfall in representatives
and presidential electors without making its electorate more inclusive. Section 2
was designed to obviate that threat by linking increased southern political power
to enfranchisement of African Americats.
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That was not, however, the path constitutional doctrine traveled. In the
SlaughterHouse Casé$ in 1872, the Court rendered the Privileges or
Immunities Clause essentially a constitutional nufiitiffthere, white butchers
claimedthat a butchering monopoly Louisiana’s state government established
violated their rights under the Thirteenth and Fourteenth Amendments to
practice their lawful tradé® The plaintiffs’ argument carried the implication that
the Constitution limited state legislative power to encumber their right to
practice their trade (and presumably many other rights), thereby suggesting a
dramatic shift of power from the states by virtue of a new constitutional norm
and the aggrandizement of the Court as constitutiomedgreter and Congress
as its enforcer. Justice Miller emphatically rejeétethe premise that the
Fourteenth Amendment “radically changes the whole theory of the relations of
the State and Federal governments to each other and of both these governments
to the people 2° Writing for a fivejustice majority, he interpreted narrowly each
of the three clauses in the second sentence of Section 1 of the Fourteenth
Amendment. He essentially limited the Equal Protection Clause to claims by

16. 83 U.S. 36 (1873).

17. RICHARD H. FALLON, JR., THE DYNAMIC CONSTITUTION: AN INTRODUCTION TO
AMERICAN CONSTITUTIONAL LAwW 81 (2004) see also Saenz v. Roe, 526 U.S. 489, 521 (1999)
(Thomas, J., dissenting) 'The Court all but read the Privileges or Immunities Clause out of the
Constitution in theSlaughterHouse CaseY).

18. SlaughterHouse 83 U.S. at 43.

19. Id. at 7778 (“All this and more must follow, if the proposition of thiaintiffs in error be
sound. For not only are these rights subject to the control of Congress whenever in its discretion
any of them are supposed to be abridged by State legislation, but that body may also pass laws in
advance, limiting and restricting the exercise of legislative power by the States, in their most
ordinary and usual functions, as in its judgment it may think proper onchllstibjects. And still
further, such a construction followed by the reversal of the judgments of the Supreme Court of
Louisiana in these cases, would constitute this court a perpetual censor upon all legislation of the
States, on the civil rights of thedwn citizens, with authority to nullify such as it did not approve
as consistent with those rights, as they existed at the time of the adoption of this amendment. The
argument, we admit, is not always the most conclusive which is drawn from the consequenc
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disadvantaged AfricaAmericans?! apparently viewed the Due Process Clause
as simply affording fair proceduré%and held that the sort of claim the butchers
made was not within the limited set the Privileges or Immunities Clause
protected against state actitn.

Justice Miller's narrowing strategies were inconsistent with the history of
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House Cases were deemed to eliminate that optmwithstanding some
occasional judicial suggestions to the contréry.

Yet largely during the twentieth century the Court has, with few exceptions,
made virtually all provisions of the Bill of Rights applicable as against the states
through the Due Procesdause of the Fourteenth Amendment. The process
began in 1897 when the Court effectively held that the Clause applies the Fifth
Amendment’s Takings Clause as against state action
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Amendment®® Writing in 1968, Justice Black noted that through selective
incorporation the Court had almost reached the total incorporation destination
he had presdmed twentyone years earlier in Adamsanaking him a “happy”
Justice regarding the outcome, if not the methodoltfyy.

Justice Harlan saw less reason for joy. He complained of the near total
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criminal justice system, and state and locailfiscation, invasion, and regulation

of private property. A wide assortment of state and local conduct is now subject

to federal constitutional norms to be applied by federal, as well as state, jurists.
Space does not allow a full survey of the cases but a better appreciation of

the impact of incorporation may come from taking a brief, closer look at one

area. The incorporation of the religion clauses has subjected public schools to

the requirements of therée Exercise and Establishmerna@es, which hay
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The Courtproceeded to recognize more categories of fundamental rights
protected against state action by the Due Process Clause. In addition to the right
of a marrie® or unmarried coupfé to use contraceptives, the right to
marriage?” and a woman’s right to terminate her pregnaiite Court found
rights relating to certain family relationshiffsand the rights of a sarsex
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The Court’s declining patience with discriminatory practices against African
Americans was reflected in its rhetoric. Whereas the early Warren Court decided
Brown based on the harmful effect of public school segregation on black
children witrout specifically criticizing the makers of the laws compelling
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More recently, whites have utilized the Equal Protection Clause to challenge
state programs using racial classifioas to extend education&t
employment?? or electoral opportunitié$®to disadvantaged minorities and to
add diversity to public schodf and universities?® All Justices have viewed
race classifications as requiring some elevated level of scA3tidjthough the
Court has struck down some affirmative action pf&hss majority of the
Justices have recognized diversity as a compelling state interest that can
sometimes justify considering race to benefit disadvantaged minéfities.

Under the Equal Protectiondlise, the Court accordingly scrutinized, and
often struck down, state and local behavior regarding a wide range of
institutions. Indeed, it even became the vehicle by which the Court resolved the
2000 presidential electiort? The Clause became the provisithrough which
the Court addressed a range of societal practices that mistreated African
Americans, women, nocitizens, and other minorities based on religious or
sexual identities or practices, national origins, or various other characteristics.

[1l. THE SUM OF THE TRANSFORMATIVE STREAMS

The Fourteenth Amendment has clearly had a dramatic impact. Even if one
disagrees with particular outcomes and concludes that the Amendment’s
promise has not yet been fully redeemed, it is clear that it has transformed the
Constitution and the way government operates. The impact of incorporation,
substantive due process, and equal protection doctrine has been sweeping, as the
preceding summary suggests. Many constitutional law students probably
underestimate the effectf the Amendment, in part because much of the
incorporated material from the Bill of Rights is generally covered in courses on
criminal procedure, and in part because many of us probably fail to explore the

121. See, e.g.Fisher v. Texas, 136 S. Ct. 2198, 2205 (2016); Grutter v. Bollinger, 539 U.S.
306, 316-17 (2003); Gratz v. Bollinger, 539 U.S. 244, 283 (2003).

122. City of Richmond v. J.A. Croson Co., 488 U.S. 469, #76485-86 (1989); Wygant v.
Jackson Bd. of Educ., 476 U.S. 267, 2ZF9{1986).

123.
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Amendment’s overall effect and its implicationsttwour students. And the
cumulative impact of the Fourteenth Amendment is much greater than, and
different from, the sum of the doctrinal changes in those three areas.

First, the Fourteenth Amendment has proliferated rights as a means to
protect individual
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Nor does it make any difference that such legislation is restrictive of what the
State might have done before the constitutional amendment was adopted. The
prohibitions of the Fourteenth Amendment are directed to the States, and they
are, to a degree, restions of State power. It is these which Congress is
empowered to enforce, and to enforce against State action, however put forth,
whether that action be executive, legislative, or judicial. Such enforcement is no
invasion of State sovereignty. No law can be, which the people of the States
have, by the Constitution of the United States, empowered Congress to
enact. . .. But, in exercising her rights, a State cannot disregard the limitations
which the Federal Constitution has applied to her power. Hletsrdo not reach

to that extent. Nor can she deny to the general government the right to exercise
all its granted powers, though they may interfere with the full enjoyment of
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Protection Clause applicable to the federal governiféint,Bolling v. Sharpe
the companion tBrowninvolving segregated schools in Washington, D.C., the
Court stated:

[TIhe concepts of equal protection and due process, both stemming from our
American ideal of fairness, are not mutually exclusive. The “equal protection of

the laws” is a more explicit safeguard of prohibited unfairness than “due process
of law,” and therefore we do not imply that the two are always interchangeable
phrases. But, as this Court has recognized, discrimination may be so
unjustifiable as to be violative of due procé$s.

The Court went on to reason that the decision in Brmympelled the same
result in Bollingeven though no Equal Protection Clause limited the federal
government*4 Over time, the Court has recognized an implicit equal protection
component in the Fifth Amendmettf In other contexts, the Court has
announced a congruence principlenohates that equal protection analysis is
identical under the Fifth and Fourteenth AmendméfttBerhaps this reverse
incorporation is a response to the invitation of the Ninth Amendment. In any
event, it is striking to see rights enumerated in the Fouhte&nmtendment
against the states now applied equally as against the federal government.

Sixth, the creation of new constitutional norms limiting states promoted
greater uniformity in state conduct regarding individuals. States could still
function as laboraties of democracy as Justice Brandeis envisioned, but not in
ways that interfered with newly recognized rights. To the extent constitutional
norms govern, state and local behavior must be uniform, whether regarding
school population, school prayer, police
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SO on—
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