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IF IT’S TUESDAY, THIS MUST BE PROCREATION:
METHODOLOGY AND SUBJECT-MATTER IN FOURTEENTH
AMENDMENT PEDAGOGY

WILLIAM D. ARAIZA*

In the 1969 movie, If It’s Tuesday, This Must Be Belgium, a busload of
American tourists is whisked through Europe on a nine-country, eighteen-day
tour of the continent that leaves them more confused than enlightened. The title
is based on a 1957 New Yorker cartoon, in which two women standing next to a
tour bus in the shadow of an Italian campanile consult an itinerary, one of them
insisting: “But if it’s Tuesday, it has to be Siena.” The movie and the cartoon
make the same joke: first-time visitors to Europe are thrown onto a bus and
driven across a countryside that appears only as a blur, and they receive only the
shallowest of information from their tour guide and itinerary.

Constitutional law classes in American law schools can feel the same way.
The sheer number of topics to be covered (nine countries) in a relatively small
number of units (eighteen days) imposes enormous pressure on the
professor/tour guide to move quickly, pointing out landmarks along the way
while barely slowing down. Of course, alternatives to such tours exist. Most
notably, a professor can provide a curated tour, sharply limiting coverage in a
way that allows students more time to focus on the topics and cases the professor
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doctrine is marked by fundamental disagreements among the Justices on how to
analyze and decide cases. Organizing the material around the methodological
grounds the Justices debate allows professors to provide coverage that is both
comprehensive and comprehensible—akin to organizing a tour of Europe
according to architectural periods rather than the happenstance of simply being
in Siena on Tuesday.

I. THE BENEFITS—AND DRAWBACKS—OF A TOPICAL APPROACH

In most American law schools, Fourteenth Amendment pedagogy in an
introductory constitutional law class takes a familiar path, in that any given class
will focus on a topic—for example, the due process right to sexual intimacy or
the equal protection right against discrimination based on alienage. This topic-
by-topic approach has real benefits. It organizes the material in a way that
students will intuitively grasp. It allows the professor to provide the black-letter
rule governing that topic. It also provides a template for easy assessment on the
final exam, as the professor can test the student on a fact pattern involving a
topic, which in turn allows the student to demonstrate her mastery of both the
content and the standard IRAC (Issue/Rule/Application/Conclusion) template.
And, of course, the Justices” opinions themselves employ this topical focus—
for example, Justices speak of the Court’s “abortion jurisprudence.”?

Nevertheless, something important is lost when instruction, and
instructional materials, are organized by topic. Most importantly, this approach
isolates cases, treating each topic as its own self-contained unit. (Hence, the
comparison to the confused tourist who knows nothing about Siena except that
she happens to be there at that moment.) It thus discourages students from
seeking connections between different topics, or from contextualizing the
Court’s doctrine on a topic within its broader jurisprudence. As a result, it also
discourages students from learning about the evolution of the Court’s thinking
on Fourteenth Amendment issues.

Consider substantive due process. Materials that simply walk the student
through the various topics addressed by the canonical modern substantive due
process cases—contraception,® abortion,* family structure,® sexual intimacy,®

2. E.g., Gonzalez v. Carhart, 550 U.S. 124, 169 (2007) (Thomas, J., concurring).

3. Griswold v. Connecticut, 381 U.S. 479, 485 (1965).

4. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 844 (1992); Roe v. Wade, 410 U.S.
113, 116 (1973).

5. Michael H. v. Gerald D., 491 U.S. 110, 113 (1989); Moore v. City of East Cleveland, 431
U.S. 494, 495 (1977).

6. Lawrence v. Texas, 539 U.S. 558, 562 (2003); Bowers v. Hardwick, 478 U.S. 186, 190
(1986).
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protecting potential life.1” More generally, some topic-based categorizing is
probably quite helpful for most students. Approaches that eschew such
categorization—for example, those that present a purely historical, period-based
approach to constitutional law—may well reveal fascinating insights to scholars
and others who already understand the basic doctrine. However, for all but the
most insightful neophytes, such an advanced tour will likely lack the needed
intuitive, accessible, topic-grounded doctrinal context.

Il. AMETHODOLOGICAL APPROACH TO TEACHING THE FOURTEENTH
AMENDMENT

Another approach to teaching constitutional law in general, and the
Fourteenth Amendment in particular, is to focus on the methodologies the Court
has employed to address these issues.’® The Fourteenth Amendment is a
particularly hospitable field for such an approach: in writing opinions in
substantive due process and equal protection cases the Court has often been quite
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an entire area of law at a given point in time, for example, equal protection at a
time when social movements were beginning seriously to press equality claims
that extended beyond race. That exposure in turn allows them to witness the
more granular process by which the Court applies that general approach to the
particular facts of the case, or, in the equal protection context, the type of
discrimination at issue.?* In addition, it reveals that process in a way that gives
students a chance to experience and critique the Court’s use of precedent—a
basic legal reasoning skill.® Finally, this type of presentation allows students to
experience the Court working through the implications of a particular
methodology and, if those implications prove to be problematic, to witness the
Court’s (or individual Justices’) critiques and retreats.?®

By contrast, a student studying equal protection through a strict topic-by-
topic approach receives the message that different types of discrimination are
distinct and have no relationship to each other. For example, such a casebook
might lead off its equal protection materials with extended discussions of the
Court’s treatment of race and sex, and perhaps move from there to ancillary
(though important) issues such as the intent requirement, before presenting other
types of discrimination in a catch-all s ( m)16.cn
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Due process is another doctrinal area where this approach could be useful.
It is commonplace for constitutional law casebooks to organize the canonical
due process cases by the right at issue: for example, procreation, abortion, family
structure, sexual intimacy, assisted suicide, and marriage. As innocuous as it
may sound, that categorization sends an unhelpful message to students—a
message, in effect, that “if this is Tuesday, we must be studying the due process
law of family structure.”?® In a sense, of course, that would be an accurate
statement of a class session that focused on Moore v. City of East Cleveland.?®
But to so describe that session is unhelpful on several levels.

First, it sends a message that, regardless of whatever else happened in due
process jurisprudence since Moore in 1977, “the due process law of family
structure” is still that stated by Moore (perhaps as modified by Michael1.6 (io7d()Tj -Obw 0.43101)Tj -6(e [(
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Justice Scalia defends that approach by expressly invoking Bowers (among other
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laws.” If any “mere” subject-matter merits pedagogical treatment as its own
category, surely race does.

Yes—but with a caveat. For all the reasons just stated, race does merit
standalone treatment as a subject-matter category. But at the same time, it
disserves students to divorce that topic entirely from the methodological
approach. After all, during the police power era of Fourteenth Amendment
jurisprudence, the Court considered race issues through the lens of the legitimate
police power of the state.*? It’s also been established that Justice Stone had
race—and, in particular, the status of African Americans—in mind when he
drafted Footnote 4 of Carolene Products.** The key affirmative action cases of
the 1970s and 1980s engaged, at least in passing, John Hart Ely’s argument that
Carolene Products-style political process reasoning favored more deferential
judicial review of this type of race consciousness.** These examples suggest that
even a question as important as racial equality cannot be examined in isolation
from the underlying methodological currents that influenced Supreme Court
doctrine at any given point in the Court’s history.

This is not common pedagogical wisdom. Casebooks often lump together
the Court’s canonical race cases—among them the Civil Rights Cases,*
Plessy,*6
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their presentist doctrinal preconceptions to what must be partly understood as
historical documents reflecting those Justices’ methodological and
jurisprudential commitments. For example, the lack of such context may prompt
students to ask why the Court failed to apply strict scrutiny to the Louisiana
segregation ordinance in Plessy, ignoring the fact that that concept—and indeed
the entire enterprise of tiered scrutiny—Ilay decades in the future.? This is not
to suggest that students should be dissuaded from passing moral judgment on
earlier cases. Plessy
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This solution thus weaves the Court’s discussion of race into that
methodological approach. For example, its presentation of the police power
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methodologies for deciding different types of constitutional cases have diverged
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