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DRIFTING AWAY FROM TERRORISM: DOWNWARD DEPARTURE 
FROM THE TERRORISM ENHANCEMENT IN CASES OF MENTAL 

ILLNESS 

INTRODUCTION 
Without understating the gravity of the 9/11 attacks on the Twin Towers of 

the World Trade Center, today, over fifteen years later, the threat of terrorism is 
frequently overestimated.1 Including 9/11, the probability of an American being 
killed by a terrorist in the United States, is about one in four million per year.2 
Using only post-9/11 data, the probability changes to about one in ninety million 
per year.3 For perspective, an American’s chance of dying in a car crash is about 
one in 8,000 a year, the chance of being murdered is about one in 22,000, and 
the chance of being killed by a deer is one in two million.4 Regardless of these 
statistics, roughly forty percent of the public claim that they worry that either 
they or a family member will become a terrorist victim.5 

Granted, many Americans may not be aware of the probability of all these 
events. However, even if they were aware, there is psychological research which 
explains why the risks of unlikely but frightening events are often overestimated. 
Maia Szalavitz, a neuroscience journalist, writes that: “Because fear strengthens 
memory, catastrophes such as earthquakes, plane crashes, and terrorist incidents 
completely capture our attention. As a result, we overestimate the odds of 
dreadful but infrequent events and underestimate how risky ordinary events 
are.”6 Szalavitz notes that the drama and repetition of news coverage of 
improbable events make them seem more common,7 thus increasing the 
perceived risk and its associated fear. When public fears increase, there is a risk 

 
 1. See John Mueller, Getting Real on the Terrorism Threat to the United States, WAR ON THE 
ROCKS (Aug. 23, 2016), https://warontherocks.com/2016/08/getting-real-on-the-terrorism-threat-
to-the-united-states/ [https://perma.cc/S3QS-JNGT]; see also John Mueller & Mark G. Stewart, 
American Public Opinion on Terrorism Since 9/11: Trends and Puzzles, Presentation at the Nat’l 
Convention of the Int’l Studies Ass’n 1 (Mar. 8, 2016), http://politicalscience.osu.edu/faculty/jmuel 
ler/tpoISA16.pdf [https://perma.cc/98NR-H62T]. 
 2. Mueller & Stewart, supra note 1, at 5. 
 3. See id. 
 4. See id. at 56. 
 5. See id. at 6. 
 6. Maia Szalavitz, 10 Ways We Get the Odds Wrong, PSYCHOL. TODAY (updated June 9, 
2016), https://www.psychologytoday.com/articles/200801/10-ways-we-get-the-odds-wrong 
[https://perma.cc/CGH5-LHQB]. 
 7. See id. 

http://politicalscience.osu.edu/faculty/jmuel
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specifically, the Terrorism Enhancement, and identifies provisions for departure. 
Part III highlights a case with model sentencing dealing with the Terrorism 
Enhancement and a defendant with mental illness. Lastly, Part IV argues for 
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After any addition or subtraction from specific offense characteristics and/or 
adjustments, the final offense level is determined and it is aligned with the 
criminal history of an offender to determine the offender’s sentencing guideline 
range.25 There are six criminal history categories, with the sixth, Category VI, 
being the most serious and including offenders with serious criminal records.26 
The sentencing guideline range is listed by months of imprisonment.27  

Once this range is determined, the court may depart downward or upward 
from the range if aggravating or mitigating circumstances exist.28 If a judge 
chooses to depart, he or she must state in writing the reason for doing so.29 

B. Inception 
The Sentencing Reform Act of 1984,30 played an important role for federal 

sentencing. Prior to the Sentencing Reform Act, judges had “nearly unfettered” 
discretion in sentencing and the system was critiqued as “lawless.”31 In 
response, Congress sought to add more structure to the sentencing system.32 

Among other things, the Sentencing Reform Act created the U.S. Sentencing 
Commission (“Commission”), which is an independent agency within the 
Judicial Branch.33 The general purpose of the Commission is to establish 
sentencing guidelines for the federal criminal justice system.34 In doing so, the 
Commission’s specific purpose is to (1) provide certainty and fairness while 
meeting the purposes of sentencing,35 (2) avoid unwarranted sentencing 
disparities among similar defendants, (3) maintain flexibility to permit 
individualized sentences, and (4) reflect, to a reasonable extent, advancement in 
knowledge of human behavior as it relates to the criminal justice process.36 The 
creation of the Commission “rested on Congressional awareness that sentencing 
is a dynamic field that requires continuing review by an expert body to revise 

 
 25. U.S. SENTENCING COMM’N OVERVIEW, supra note 15, at 2. 
 26. Id.; U.S. SENTENCING GUIDELINES MANUAL § 5.A (U.S. SENTENCING COMM’N 2016). 
 27. U.S. SENTENCING COMM’N OVERVIEW, supra note 15. 
 28. Id. 
 29. 18 U.S.C. § 3553(c) (2012); U.S. SENTENCING COMM’N OVERVIEW, supra note 15. 
 30. Sentencing Reform Act of 1984, Pub. L. No. 98-473, 98 Stat. 1987. 
 31. 
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Guidelines, while lacking the mandatory status as enacted, still furthered the 
objectives that Congress originally intended.63 The Court wrote that these two 
checks “continue to move sentencing in Congress’ preferred direction, helping 
to avoid excessive sentencing disparities while maintaining flexibility sufficient 
to individualize sentences where necessary.”64 The Commission itself has noted 
a similar rationale, saying that an advisory Guidelines system continues to 
ensure transparency and to promote certainty and predictability in sentencing, 
which enables parties to better anticipate a likely sentence.65 

In the wake of Booker, before any further interpretation,66 chaos ensued in 
the courtroom—both at trial and appellate levels.67 At the trial level, judges once 
again could utilize their judicial discretion to either follow the Guidelines to 
enhance the goals of uniformity and fairness or to opt for a more nuanced 
approach, pushing toward the creation of a “common law of sentencing.”68  

At the appellate level, Booker created uncertainty about the respective roles 
of appellate and trial courts.69 Because the trial courts now possessed greater 
discretion, albeit not completely unfettered, the role of appellate review had the 
potential to decrease significantly. Therefore, it was left to the Supreme Court 
in post-Booker cases to more precisely carve out the role for appellate review.  

2. Supreme Court Cases Post-Booker: 2007 
After Booker, in a trio of 2007 cases, the Supreme Court continued to stress 

the importance of considering the Guidelines, while maintaining the position 
that the Guidelines were not mandatory. Rita v. United States explained that a 
district court should begin all sentencing proceedings by correctly calculating 
the applicable Guidelines range.70 Additionally, in Rita, the Court held that an 
appellate court may apply a presumption of reasonableness when reviewing a 
district court sentence which “reflects a proper application of the Sentencing 
Guidelines.”71 

In Kimbrough v. United States, the Court concluded that a judge “must 
include the Guidelines range in the array of factors warranting consideration.”72 
However, Kimbrough maintained the advisory notion of the Guidelines in saying 

 
 63. Id. 
 64. Id. at 264–65. 
 65. U.S. SENTENCING GUIDELINES MANUAL § 1A.2 (U.S. SENTENCING COMM’N 2016). 
 66. See supra Section I.C.2. 
 67. George D. Brown, Notes on a Terrorism Trial: Preventive Prosecution, “Material 
Support” and the Role of the Judge After United States v. Mehanna, 4 HARV. NAT’L SECURITY J. 
1, 45 (2012). 
 68. Id. 
 69. Id. 
 70. 551 U.S. 338, 347 (2007). 
 71. Id. 
 72. 552 U.S. 85, 91 (2007). 
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that a “judge may determine whether, in a particular case, a within-Guidelines 
sentence is ‘greater than necessary’ to serve the objectives of sentencing.”73  

Gall v. United States explained, “[T]o secure nationwide consistency, the 
Guidelines should be the starting point and the initial benchmark.”74 Gall also 
held that the district judge should consider all of the statutory factors of 18 
U.S.C. § 
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specific to a given case (the particular characteristics of the offense and offender) 
yielded a predetermined output (a range of months within which the defendant 
could be sentenced0.0.3 0 de
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seemed to overstep their bounds into tight rigidity, giving similar sentences to 
cases with important distinctions.122 The legal norms that the Guidelines purport 
to implement cannot, and do not, perfectly represent moral intuitions because, 
by their very nature, moral intuitions vary according to facts and 
circumstances.123 Therefore, the Guidelines can inherently result in sentences 
more severe than society’s moral intuitions call for in certain situations.124 

“Critics contend that the Guidelines virtually abolish consideration of the 
defendant’s character and, instead, require judges to sentence based largely upon 
the offense rather than the offender.”125 On the other hand, supporters maintain 
 (f)3n o  sciety

http://www.legalmatch.com/law-library/article/advan
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power to do so. There is a risk that judges will feel obligated to apply the 
Terrorism Enhancement anyways or decide that the problematic nature of the 
criminal history element is not enough to disregard the Terrorism Enhancement 
all together.  

Additionally, critics contend that the use of the automatic Category VI 
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certain offense characteristics are present under the circumstances, including 
serious bodily injury, death, use of a firearm, and drug trafficking.174 Lastly, the 
departure cannot apply if certain offender characteristics are present, including 
criminal history level and past convictions.175  

In determining whether or not to depart under the Guidelines’ aberrant 
behavior departure, a sentencing judge may consider aspects of a particular 
defendant, including mental and emotion conditions, employment record, record 
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Additionally, it is prohibited to downward depart below Category I, the lowest 
criminal history category.182 However, under the Guidelines, a court can 
technically depart upward from Category VI, even though Category VI is the 
highest criminal history category.183 In doing so, a court structures the departure 
by moving along the sentencing table to the next higher offense level, while 
staying in the Category VI column, until it reaches an appropriate guideline 
range.184 

Overall, the policy behind § 4A1.3 supports the notion that sentencing 
should adequately and accurately reflect the blameworthiness of the offender. 
As such, if a defendant’s criminal history—which plays a vital role in 
determining a sentence, especially with regard for the Terrorism 
Enhancement—does not adequately and accurately reflect the offender’s 
blameworthiness, a court has the means to adjust accordingly in order to reach 
just punishment.  

V.  THE TERRORISM ENHANCEMENT IN CASES WITH MENTAL ILLNESS: UNITED 
STATES V. BLAIR 

A. Facts and Outcome 
In United States v. Blair,185 the twenty-nine-year-old defendant, Alexander 

Blair (“Blair”), pled guilty to conspiracy186 after lending $100 to friend and 
prospective terrorist, John Booker, Jr. (“Booker”), so that Booker could rent a 
storage locker to hold what Booker believed were bomb-making materials.187 
Blair suffered from a genetic condition called Williams syndrome.188 Blair’s 
attorney, Christopher Joseph, commented that the condition made him “easily 
manipulated and unable to appreciate the gravity of his conduct.”189 In 
explaining the effects of Williams syndrome, the defense expert testified that it 
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physical health, mental health, and decision making.191 The U.S. National 
Library of Medicine concurs, saying that Williams syndrome affects many parts 
of the body, and it also notes that affected individuals tend to take an extreme 
interest in other people.192 

Going back to as early as October 2014, Booker had been communicating 
his desire to join the Islamic State of Iraq and the Levant (“ISIL”) to a person 
who, unbeknownst to Booker, was an FBI informant.193 Booker was committed 
to carrying out an act of violence in support of Jihad and even took steps to build 
a bomb, planning to detonate it on the Fort Riley Military Institution.194 Blair 
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Crabtree to sentence Blair to probation.203 Blair’s attorney argued that a prison 
sentence would “exacerbate his developmental issues and do little to deter future 
terrorist acts.”204 Data shows that life behind bars is likely to exacerbate 
conditions of the mentally ill, like Blair.205 Additionally, conditions may 
deteriorate as a result of inadequate treatment.206 The Blair family advocated for 
a non-prison sentence because “placing him in prison will expose him to a life 
that could seriously harm him, take away his loving, empathetic nature and good 
heart that he now possesses.”207 

In the end, Judge Crabtree sentenced Blair to fifteen months in prison, 
followed by two years of supervised release.208 Judge Crabtree struggled with 
the decision, which he finally made in October 2016 after previously delaying 
the sentencing twice.209 He called it “one of the most unique, nuanced decisions” 
of his career210 because of the aspects at play—including Blair’s mental illness. 
While Judge Crabtree did ultimately sentence Blair to prison, he did so with the 
effect it would have on Blair in mind. In his judgment, Judge Crabtree 
recommended that Blair be designated to Springfield MCFP to serve his 
imprisonment, in part so that Blair could “receive the care and treatment 
necessary to address the limitations and concerns raised by his mental health.”211 

After dealing with the Guidelines and the Terrorism Enhancement, Judge 
Crabtree opined his displeasure with the Guidelines, calling them unfair and 
claiming that they made no sense.212 Particularly, Judge Crabtree took issue with 
the criminal history aspect of the Terrorism Enhancement.213 Although Blair 
lacked any prior arrest or conviction and Judge Crabtree found that Blair did 
“not represent a future danger to the community,” he still classified Blair’s 
criminal history as a Category VI, the highest level, because Blair’s offense 
furthered a crime of terrorism—that crime being Booker’s crime, not Blair’s 

http://www.sentencingproject.org/wp-content/uploads/2016/01/
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Terrorism Enhancement to Blair’s cri
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consideration all of the unique elements of the Blair case and tailored the 
sentence appropriately.  

Judge Crabtree’s criticism of the Terrorism Enhancement225 encourages 
other judges to not hide behind the ease and uniformity of the Guidelines, but 
instead analyze their elements with a forward-thinking perspective—one which 
accounts for the mental conditions of an offender. The complexity of the 
situation could have incentivized Judge Crabtree to favor the ease and efficiency 
of the Guidelines, but he did not. He took his time to contemplate how to handle 
“one of the most unique, nuanced decisions” of his career.226  

While the Blair case may not shed light on the treatment of the Guidelines 
overall, with regards to the Terrorism Enhancement, it illustrates that its severity 
catches the eye of judges and is often met with concern. As such, even though 
trends from Supreme Court cases indicate that the Guidelines are positioned as 
close to law,227 the core advisory nature of the Guidelines is not lost on judges 
dealing with the Terrorism Enhancement and seeing its ability to drastically 
increase a sentence.228 That is not to say that the Guidelines are not of assistance 
to sentencing judges. In some cases, such as with the Terrorism Enhancement, 
being forced to consider the Guidelines first may point out alarming severity in 
sentencing and, from there, work as a benchmark.229 

C. The Future for Cases with Mental Illness and the Terrorism Enhancement 
In the case of the Terrorism Enhancement, especially in differentiating 

between offenders with mental illness and those without, inordinate consistency 
comes at too high a cost. Although terrorism is perceived as more serious than 
other crimes and accordingly more deserving of more severe sentences, such a 
contention cannot universally apply to the myriad of offenses which are capable 
of getting caught in the sentencing wrath of the Terrorism Enhancement. At a 
certain point, the punishment needs to fit more than just the crime; it needs to fit 
the criminal. Currently, under the Guidelines, there is a focus on departure when 
conduct does not fit the norm, but a lack of focus on when the offender does not 
fit the norm.  

1. Factoring in Mental Illness to Sentencing 
In the future, as mental health becomes less stigmatized, courts more and 
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Bloomberg, asked judges to consider the defendant’s mental health status and 
prioritize treatment over prison where possible.230 Bloomberg’s initiative came 
following a report that found the mentally ill were costing New York City three 
times as much as other inmates.231 However, cost is not the only concern with 
sentencing the mentally ill to prison. The susceptibility of the mentally ill to 
harm in prison has also raised concerns.232 It is well noted that individual
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provisions are based on a lack of blameworthiness because of a lack of 
understanding of the situation or consequences of the conduct involved.239 The 
same policy supports considering mental illness in sentencing. Consideration of 
mental illness is not a guarantee for departure, but it opens the doors for 
departure. Opportunity for departure is much needed, and thus should be 
required, when sentences have opportunity for severe enhancement, as with the 
Terrorism Enhancement.  

2. Departing Based on a Mentally Ill Offenders’ Role in an Offense 
Currently, under the Guidelines, a defendant’s role in an offense cannot be 

a basis for departing from a particular guideline range.240 In the context of the 
Terrorism Enhancement and offenders with mental illness, this is particularly 
troublesome. A severe sentence can be placed on an offender whose 
vulnerability was exploited, and even if the offender played a small role in an 
offense, it is irrelevant.  

In Booker, the Court explained that the intended uniformity of the 
Guidelines was not merely in similar sentences for those convicted of violations 
of the same statute, but rather should emanate with similar relationships between 
sentences and real conduct.241 In the context of the over-encompassing grasp of 
the Terrorism Enhancement, the harmfulness of conduct or the blameworthiness 
of a particular defendant who has mental health issues is more important than 
the fact that the offense can fall under the wide net cast by the vague definition 
of a “federal crime of terrorism.” The “real conduct,” including the role of the 
offender, should play a bigger role in sentencing than the implicated statute.  

People with mental illness carry the burden of a dangerous risk of being 
exploited, even slightly, for the commission of a crime. Following this, in the 
context of the Terrorism Enhancement, offenders with mental illness run the risk 
of having such exploitation lead to a severe sentence for a crime stretched to 
meet the vague definition of a federal crime of terrorism. To mitigate these risks, 
the role of an offender with mental illness should be available as a means for 
departure. 

In particular, if a defendant suffering from mental illness is found to have 
been a “vulnerable victim” of another, making the defendant a vulnerable 
offender in committing the offense, there should be an opportunity for downward 
departure. In the Guidelines’ definition of “vulnerable victim,” the victim must 
be unusually vulnerable “due to age, physical or mental condition, or who is 
otherwise particularly susceptible to the criminal conduct.”242 People with 
mental illness are unusually vulnerable under this standard.  

 
 239. Johnston, supra note 232, at 185. 
 240. U.S. SENTENCING GUIDELINES MANUAL § 5H1.7. 
 241. United States v. Booker, 543 U.S. 220, 253–54 (2005). 
 242. U.S. SENTENCING GUIDELINES MANUAL § 3A1.1(b) cmt. 2. 
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