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INTRODUCTION

Let me start a long time ago, in 1972. In June of 1972, the Supreme Court
decided the case of Furman v. Georgia,* a huge decision, in which the Court
held that all existing death penalty laws in the United States at that time were
unconstitutional, and the Court vacated the death judgments against nearly 700
people on death rows across the country.

At the time, | was a second-year law student at the University of California
at Berkeley. My reaction to Furman was “Huh? Death penalty? Do we have a
death penalty in California? Am | against it? | think | am, but maybe not. | don’t
know.”

I didn’t have a position on the death penalty. | do now, and I should say what
it is, although I am not here to talk about my views on the death penalty.

I think capital punishment is a terrible idea. It is a policy that has no
affirmative value whatsoever in modern states. In particular, it does not deter
murder or crime in general. It is also extremely expensive. It inflicts huge costs
and pain on many people, including the surviving victims of capital crimes and
the family members of those who are killed. The death penalty is arbitrary; we
do not Kill the worst murderers, but those who are most unlucky. We
discriminate by race in imposing the death penalty. We sentence innocent people
to death—we know that because many have been exonerated—and there is no
doubt that we have executed innocent people and will continue to do so. Finally,
the death penalty embodies a type of vengeful punitive nature that infects the

* Thomas & Mabel Long Professor of Law, University of Michigan Law School. This article is a
modified version of the 2017 Richard J. Childress Memorial Lecture, which | delivered at the Saint
Louis University School of Law on October 13, 2017. | am very grateful to Dean William P.
Johnson who invited me to give the lecture, to the other participants in the symposium that
accompanied the lecture, and to Maureen Hanlon, who did a superb job of organizing the
symposium and who, with the staff of the Saint Louis University Law Journal, turned the lecture
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Furman looked like it was a step — a big step — along the path to abolition.
But that did not happen. Starting several years later, executions resumed, and
eventually got back up to rates we had not seen since the 1950s. Why was the
American path so different?

There are two fundamental reasons.

First, in Canada and the European countries | mentioned, the death penalty
was abolished by national legislatures that controlled unitary criminal justice
systems. In the United States, the criminal justice system is fragmented. On this
issue, it’s divided into fifty slices (or fifty-one, or fifty-three, depending on
whether you count the District of Columbia and the territories). As a practical
matter, Congress can’t abolish the death penalty.

Second, and probably more important, in Canada and the European
countries that abolished the death penalty, crime in general and the death penalty
in particular were not significant electoral issues. Not then, and in most of them
still not now. In America, crime has been an important electoral issue in local
and state elections for a long time, at least 150 years. Crime became a national
electoral issue in America starting in the late1960s, and before long the death
penalty became an essential part of the politics of crime. That is a major focus
of my talk today.

A. Crime and Public Opinion

Figure 2 is more complicated than Figure 1. It helps explain why and how
public opinion came to influence our policy on capital punishment.

F
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to write legal rules that apply to murder prosecutions throughout the country—
the United States Supreme Court. So, the Supreme Court has been the main
focus of most attempts to regulate and possibly repeal the death penalty.
Furman v. Georgia, which I already mentioned, is the pivotal case. It came
to the Court as a result of a several-year-long campaign by the NAACP Legal
Defense and Educational Fund, which took on the issue because they kept
running into racial discrimination in the use of the death penalty in the South.
Legal Defense Fund lawyers and other lawyers working with them produced the
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not? Probably because in the late Eighteenth Century, when the Eighth
Amendment was enacted, many brutal punishments that are considered
intolerable today were widely used, including flogging, branding, and ear

cropping.
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C. The Death Penalty T
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Il. WHY IS THE DEATH PENALTY IN DECLINE?
Why did all this happen? | don’t know for sure, but here are some thoughts.

A. Crime and Politics

First, there’s the drop in crime itself, once people noticed it and believed it.
That explanation seems obvious, but it requires a bit of discussion. The
relationship between crime, and the fear of crime, and support for the death
penalty, is not necessarily symmetrical in good times and bad. If crime goes up,
if murder is rampant, many people conclude that we need a death penalty to
protect ourselves. If crime goes down, however, they might not switch to “We
don’t need the death penalty,” but rather think *“It seems to be working. Let’s
leave it in place.”

More important, when crime goes down, many people just stop paying
attention to the death penalty, or to crime and punishment generally—and lack
of attention doesn’t motivate anybody to do anything. If there’s no crisis, an
existing practice can just stay in place. The fact that crime has gone way down
and homicide is much less common may mean that there is no affirmative push
to increase the use of the death penalty, but it does not, on its own, create
pressure to eliminate capital punishment or even reduce its use. That requires
something else in addition.

Second, at least at the national level, crime has largely dropped out of
politics since 2000—or had, until 2016. That change, of course, was driven by
the steep decrease in crime rates; crime just isn’t on people’s minds nearly as
much as it was twenty-five years ago. Crime was barely an issue in George W.
Bush’s presidential campaign against Al Gore in 2000. It didn’t surface at all
when Bush defeated John Kerry in 2004, or in either of Barack Obama’s
successful campaigns, in the 2008 and 2012 elections. It was basically never
mentioned.

Does anybody even remember John Kerry’s position on the death penalty?
Or for that matter, President Obama’s position on the death penalty? He had
one—he was “troubled” by its use in America but was not opposed to executions
in principle—but hardly anybody knew that. It never came up. And it wasn’t just
the death penalty. Crime in general just wasn’t discussed in those elections. In
exit polls, asking those who had just voted what they cared about when choosing
the president, crime was never mentioned.

As | said, a major reason for this was the huge drop in crime rates. In
addition, we owe a peculiar debt to Bill Clinton, who is hardly my favorite
president on criminal justice policy.

Clinton became president when crime was a red-hot issue. He made it a
matter of policy not to be outflanked on the right in his support for draconian
punishments, and especially his support for the death penalty. He wasn’t. In
1991, he interrupted his election campaign to return to Arkansas to preside over
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the execution of a brain damaged defendant. In 1994, he expanded the number
of federal capital crimes from one to sixty—most of which are not used for
anything but getting elected.

Bill Clinton made sure that nobody mistook him for Michael Dukakis. One
effect was to make it impossible to think of support for punitive criminal
measures in general, and for the death penalty
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There’s a bit of a problem, however, with that description of the issue. In
fact, very few death-row exonerations have anything to do with DNA. DNA
exonerations occur mostly in sexual assault cases because rapists usually leave
semen at the crime scene and it can be tested for DNA. Most murders don’t have
that sort of biological evidence. As a result, only 12% of death row exonerations
involve DNA evidence.

But exonerations of defendants on death row and DNA exonerations hit
televisions screens at about the same time, so people generally thought they were
the same thing. Many, probably most, still do.

C. Death Penalty Attitudes Are Largely Symbolic

Second, and at least equally important, attitudes toward the death penalty
are symbolic. What do | mean by that?

The death penalty is hardly the only aspect of the vast increase in punitive
policies in the 1980s and 1990s. Mass incarceration is the truly massive problem
that these policies generated. It affects millions of people. There have been some
changes in our policies on imprisonment since the sharp decrease in crime began
twenty-some years ago—the “smart on crime movement,” drug courts, changes
in sentencing rules. And there has been a decrease in the number of people we
imprison, but only by a few percent. There has been nothing like the massive
change we have seen that use the death penalty, at least not so far.

That is to be expected. Incarceration is a huge industry: more than one-and-
a-half million people in prisons and about 750,000 in local jails across the
country. That’s a lot of people. It affects lots of jobs, and has many other
implications. It’s a huge ship; it’ll take a lot of time to turn it around.

On the other hand, the death penalty could be eliminated overnight and
nothing else would change. It’s a policy that has concrete implications for almost
nobody in the country. Even fifty executions a year—a rate which we have not
seen for some time—is less than one execution for every six million people.
Virtually nobody has personal contact with any aspect of the death penalty.
Murder is a terrible crime, but a very uncommon one. Less than 1% of felony
convictions in the United States are murder convictions, and maybe 1/100 of 1%
of felony convictions are death sentences. That’s a tiny number.

The death penalty may have great importance, but primarily as a symbol. |
suspect that at the height of support for the death penalty, even the most
committed anti-
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D. Criminal Defense and Political Action

I should mention two other factors that influenced the speed as well as the
direction of this change.

First, increasingly good, and increasingly well-organized capital defense
work has made a big difference by reducing the number of death sentences. It
has become more difficult, more expensive, and less likely for prosecutors to get
death sentences. Some of the other panelists that we are honored to have here
will talk about that later today.

Second, | mentioned that seven states have abolished the death penalty since
2006. That didn’t happen by chance. Those decisions were the result of well-
organized political campaigns that have increasingly focused on mobilizing
conservatives who oppose the death penalty.

E. What’s Next?

So, what happens next? As before, the focus is on the Supreme Court.
The Court has kept on deciding cases on the death penalty since its use and
support began to decline, starting around 1999. In general, their decisions have
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Trump may have a chance to appoint additional justices in the next few
years. But even if the composition of the Court does not change, | don’t see any
justice voluntarily taking on an issue that would be as politically controversial
as the abolition of capital punishment. The justices know that at any time they
might face a constitutional crisis in which they have to confront the President
over the power to wage war, the suspension of the writ of habeas corpus,
encroachments on the First Amendment, or who knows what Trump might do
in the next three years. If | were in their shoes, 1I’d keep my powder dry for a
potential fight about the very structure of the Republic.

Also, for what it’s worth, | never thought the Supreme Court was going to
take on the constitutionality of the death penalty any time soon. | didn’t think it
was going to happen a year ago, when | had little doubt that Trump would never
get elected—so obviously I’'m not much of a prophet. But the reason wasn’t
Trump, or the things he was saying. It was terrorism.

Americans support the death penalty for terrorists more than they support
the death penalty in principle. We have seen this repeatedly in opinion polls.
When asked in 2001 if they support the death penalty, 62% said yes—but 75%
said that Timothy McVeigh, the Oklahoma federal building bomber, should be
executed. The same thing happened again in 2015, in polls about Dzhokhar
Tsarnayev, the Boston Marathon bomber.

There have been several terrorist attacks in the United States in the last few
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victims. On the other side, most of the reasons to oppose the death penalty are
more bland and abstract: It costs too much. It doesn’
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police. The same president who, in his inaugural address, railed about “this
American carnage” at a time when crime rates are lower than they’ve been in
decades.

As long as Trump is President, abolition of the death penalty is a
nonstarter—not because support has increased, but because passions of those
who do support it can easily be stirred up by the President, and will be if the
issue ever makes it onto Fox News.

This will pass. Maybe in three years, maybe in ten, but it will pass. In the
meantime, | believe the death penalty will continue to be used in America, but
in the greatly diminished form that we’ve seen for the last ten years. The work
that some of the other panelists are doing, and the trends that they will describe
later today, will keep the death penalty in retreat and help maintain opposition
in these grim times.

The tide will change within the lifetime of most if not all of us in this room.
When that happens, you will finally see this nasty, destructive, and inhumane
practice bite the dust.
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